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IS WILLIAM II PUNISHABLE? 

The International Responsibility of 
Sovereigns in Case of War 

By Dr. HEINRICH KANNER 

The forme's German Emperor lives undisturbed in 
Holland. No one any longer thinks of demanding 
his extradition and of indicting him before a tribunal. 

The question of his criminal responsibility for the 
outbreak of the war and for the crimes committed by 
his subordinates in the war has lost its actuality, but not 
its fundamental importance. Even though the past may 
be covered with the veil of oblivion, yet care for the 
future must not be neglected. Although we may . re- 
signedly close the reports on his participation in the 
World War with the thought, "what has happened has 
happened," we must take care that what happened in 
the World War may not be repeated. 

If the question of the personal responsibility of 
William II and his counsellors for the World War has 
remained controvertible, the fundamental question of 
the international responsibility of sovereigns and their 
counsellors and instruments, for international crimes, 
must be solved, in order that a later war may not reopen 
this controversy; indeed, in order that later wars may 
be prevented or at least be rendered more difficult by 
previous establishment of responsibilities. 

THE PRESENT DUTY 

The moment for the solution of this question has 
come, since the Emperor and his people have been with- 
drawn from the discussion. Its affirmation or denial 
carries no longer a personal animosity against this or 
that culprit, against this or that nation. Now it can 
be discussed objectively, because all nations are equally 
interested in it as the German. But no other country 
is as well adapted and destined to conduct this dis- 
cussion as the United States of America, because their 
representatives to the Peace Conference assumed a dif- 
ferent standpoint in this question from the other vic- 
torious nations and, in a sense, prevented the solution 
of this question. 

On January 25, 1919, the Pre-Peaee Conference con- 
cluded to entrust to a commission of fifteen, composed 
of representatives of all victorious States, the establish- 
ment of the responsibility of the authors of the war. 
The United States were represented in this commission 
by Mr. Eobert Lansing and Mr. James Brown Scott. 
Thirteen members of the commission decided that those 
guilty of the outbreak of the war and of the violation of 
the laws and customs of war, "including the members 
of general staffs and other persons, however exalted they 
may be," could be prosecuted legally, and that for this 
purpose a special "high court of international character" 
should be established. This was principally aimed at 
the German Emperor. 

Only the representatives of the United States objected, 
and made a minority report, in which they contested 
the international culpability of the German Emperor, 
as well as of sovereigns in general, and the competency 
of an international court especially to be created for 



this purpose. In doing this, they distinguished between 
two different kinds of guilt— a guilt violating "the law" 
and a guilt violating morals. The former is subject 
to punishment by competent courts; the latter cannot 
incur a legal, but only a moral, punishment. Since 
sovereigns cannot be held responsible legally, they can- 
not be brought into court and judged; neither can 
William II. 

CHARGES OF CONFUSION OF LAW 

This whole opinion is based upon an inadmissible 
medley and confusion of national and international law. 
The administration of national justice is a cultural 
property thousands of years old, and has been highly 
developed among all civilized nations. It has laws; 
often suffers from an excess of laws. It has legal pro- 
ceedings for different kinds of punishable actions; it 
has judges ; it has courts in great number and of various 
kind and power. The doctrine of the two kinds of 
guilt which the American minority report proposes has 
been taken from the ideas of the administration of na- 
tional criminal law and transplanted, in an unwarrant- 
able manner, into the administration of international 
criminal law. The administration of international 
criminal justice is in its infancy; indeed, accurately 
speaking, it does not even exist yet. 

The Versailles Commission has made the first attempt 
to create one. Therefore the international criminal law 
knows no laws, no lawsuits, no judges, no courts, no 
jurisdictions. It is completely undeveloped — so un- 
developed that in it the culpability has not yet been 
divided into the two kinds of guilt, the legal guilt, that 
can be prosecuted in court, and the moral guilt, that 
cannot be so prosecuted. Even this very first, most 
primitive differentiation of ideas is still lacking in inter- 
national criminal law, where, indeed, everything is still 
lacking. Here there exists only one kind of guilt, a 
guilt that has not been defined legally, and against which 
punishment has been stipulated in law codes ; thus, only 
a moral guilt. International law, which regulates the 
relations of nations to each other, is only a collection 
of precedents and more or less recognized theories. It 
has not been adopted legally by any country. Concern- 
ing the question of the responsibility of individuals for 
the war, it contains no rule of conduct at all, since this 
question has never been raised in international life and 
a solution never been tried. 

Thus precedents are lacking which might have caused 
people to ponder theoretically over this problem. Here 
we have legal virgin earth. As little as it is permitted 
to expect the same mental and physical accomplishments 
of an infant as of an adult, just as little may we apply 
the principles of a well developed legal system to a 
primitive one. Primitive matter cannot be compared 
with developed matter; primitive things can only be 
compared with primitive things. The highly developed 
national law of today has not always been as far ad- 
vanced as it is today. It, too, began with a primitive 
stage. This primitive stage of national law must be 
quoted as object of comparison, as analogy, if we wish 
to understand and to start the administration of inter- 
national law correctly. Not the practice of national 
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law of today, but only of a far-distant past, can lead us 
to the solution of our problem. Not the legal dogmatics 
of today, familiar to every lawyer, but the history of the 
law of the old and even the oldest times furnishes us the 
correct information. 

THE LAW AND THE JUDGE 

The fundamental principle in a highly developed dif- 
ferentiated law code is: First the law and then the 
judge. The administration of justice is one of the 
most primitive necessities of organized social life of 
men, and stands at the beginning of every civilization. 
"Justitia est fundamentum" (Law is the basis) ; one 
might say, "origo regnorum" (the origin of kingdoms). 
Administration of justice, not legislation, is the begin- 
ning of national order. The laws are a comparatively 
late product of civilization and legal life. The primitive 
administration of justice was in existence a long time 
before justice was codified and made statute law ; before 
laws were given. It existed long before there were 
legally appointed judges. This we are taught by the 
history of the law of all primitive peoples. The first 
judge was the autocrat, the sovereign, the king. He 
usurped this function. He pronounced judgment ac- 
cording to his own unwritten conviction of justice or 
that of his tribesmen or fellow-countrymen, according to 
the ideas of justice, the law of nature, undistinguished 
in all cases, no matter whether it was a question of civil 
or criminal law, and no matter whether the affairs of 
his tribe's people among each other were to be acted 
upon, or his own conflicts with members of his tribe. 
He was judge as well as plaintiff or defendant. He was 
judge as well as legislator, and whenever there were no 
recognized precedents, he created, by giving judgment, 
the law which he applied to the case put before him for 
judgment. Thus it became at once retroactive. Only 
after a practice lasting for centuries was justice carried 
on by instinct codified, laws created, special judges ap- 
pointed, who pronounced judgment in the name of the 
autocrat, of the king. The latter did not have the legis- 
lative power. Their competencies were limited, and the 
law became valid, of course, only ex post facto. 

RIGHT AND LAW 

Then there took place the important differentiation 
between right and law, morals and law, civil and crim- 
inal law, judge and legislator. Jurisprudence started, 
the learned judges came and gradually developed the 
"written justice," the exclusive supremacy of statute 
law, which, is the legal system of our day, and which 
has often been a curse. But in this high stage of 
development of justice a last remainder of efficacy is 
conceded to primitive justice, to the "dominion of the 
king-judge," even in the countries of Germanic and 
Romance civilization in which the dominion of statute 
law has been farthest developed. The judge fills the 
break in the law, the "law vacuum/' just like the king- 
judge, according to his legal conviction, and in a con- 
crete case creates a law by pronouncing judgment. 

The position of the judge as supplementary legislator 
is defined in the new Swiss Civil Law Code, Article I, 
as follows: 



'•If no precept can be gained from the law, then the judge 
shall decide the case according to prescriptive law, and 
where even this is lacking, according to the rule which 
he would establish as legislator." 

In England the laws, on account of their freer diction, 
give more power to the judge than in the Romance and 
the German countries, and legal tradition concedes to 
him a greater measure of freedom as concerns the 
statute law. 

DEVELOPMENT IN INTERNATIONAL LAW 

The same process of development as in the national 
administration of justice must be experienced, although 
probably in an abbreviated form, in the super-national, 
the international, administration of justice, as, soon as 
the necessity for a well regulated social intercourse of 
the nations, as opposed to the present anarchy, with its 
habitually recurring wars, has definitely been estab- 
lished. It is in the Versailles Peace Treaty that we 
recognize the distinct symptoms of a primitive adminis- 
tration of justice internationally applied, an adminis- 
tration of international law. The victors in the World 
War have placed special importance upon distinguishing 
the Versailles Peace Treaty from all former peace 
treaties. Till now the peace pacts or peace treaties 
expressed the relative power of the combatants as demon- 
strated in the war, either by a dictation from the all- 
powerful victor to the powerless conquered or, as was 
the rule, by a settlement, a compromise between the 
stronger and the weaker. The victors in the World 
War, however, thought that they ought to take into 
account the spirit of our times, and especially of the 
Western democracies, by formulating this peace pact 
as a peace of right — a judgment. For this purpose the 
Pre-Peace Conference created the commission on in- 
vestigation to examine the question of guilt — to act, so 
to speak, as a jury. After this commission had given 
its collective verdict of guilty against the Central 
Powers, then the High Council of the victorious powers 
passed the judgment, the punishment of the Central 
Powers as countries and as nations, that was the peace 
treaty, which derived only its form and its name from 
former peace treaties. 

TIME OF PUNISHMENT 

The prosecution and punishment of the individual 
war culprits of the Central Powers was to take place 
after the conclusion of peace, in accordance with the 
principles of primitive justice, without law, without 
competent judge, by a court to be created for this pur- 
pose by the victorious powers, and under a law to be 
created by this court for this purpose, with retroactive 
power. 

The conclusion of peace is indeed an act of primitive 
justice internationally applied. As in national juris- 
diction the king, so here the victorious nations are at 
the same time autocrats as well as judges, plaintiffs as 
well as judges. They pass judgment in a litigation 
arising between themselves and the Central Powers. 
They pass judgment not according to a statute law, not 
even according to a prescriptive right, but according 
to their own sovereign decision, according to the legal 
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intellect of themselves and their nations. They are 
their own legislators in and for the concrete case. The 
law they created with the peace treaty is immediately 
retroactive — that is to say, with reference to the World 
War, and that without having been promulgated, with- 
out previously having threatened the culprit with the 
punishment in a legal form. The victorious powers, in 
virtue of their strength, usurp the dominion of judge 
and of legislator. They function exactly like the judge- 
king does in the primitive national justice. 

Therefore, the vote of the thirteen non-American 
members of the Entente commission concerning the 
international criminal responsibility of the German 
Emperor, and the creation of a special international 
court to render a final decision was quite consistent with 
the spirit of primitive justice. 

JUSTICE IN THE TREATY 

The written justice, which has lost touch with the 
basis of all justice — i. e., with primitive justice — could 
not comprehend the decision of Versailles. This is 
especially so of the jurisprudence of the conquered and 
now condemned Central Powers. The Central Powers 
criticized the treaty according to the principles of de- 
veloped jurisprudence and reached the conclusion that 
it was not justice at all, but only dissimulation of 
justice. Therefore they did not acknowledge the peace 
treaty as a peace of right, but looked upon it as a peace 
of might, not different in any way from the peace trea- 
ties of former times, and they objected to the collective 
judgment against them on account of these formal 
reasons. When, finally, the question of the punish- 
ment of the individual war culprits of the Central 
Powers, especially of the German Emperor, was publicly 
discussed, fundamental reasoning led only to "the logical 
conclusion." 

THE AMERICANS' INCONSISTENCE 

However, the two American members of the Versailles 
commission on investigation acted quite inconsistently. 
They formed part of this Commission; they approved 
of the judgment cast against the Central Powers as 
States and nations, thus participating in this piece of 
primitive justice, but on the question of punishing the 
German Emperor they separated from the other mem- 
bers of the commission by adopting in their separate 
vote the point of view of the evolved national jurispru- 
dence, which, it is true, does not recognize any criminal 
nor any other responsibility at all of sovereigns. 

Thus the two American delegates, on this point of 
individual responsibility for the outbreak of the war, 
betrayed those ideas of primitive justice of which they 
enthusiastically had approved, in accord with the other 
members of the commission, when passing upon the col- 
lective responsibility of the Central Powers. Concern- 
ing the responsibility of the other individual war 
culprits, the secretaries and the generals of the Central 
Powers, the American delegates have prepared a mixed 
system, half primitive, half statute, half international, 
half national law— an unbearable mixtum compositum 
of disparate elements of law, which cannot stand the 
criticism from either of the two possible points of view, 



neither from that of the national nor from that of the 
international law. 

After this short suggestion we may consider ourselves 
exempt from a separate discussion of this question, 
which falls outside the field of this monograph. It suf- 
fices to state that the American delegates handed over 
the least guilty ones — i. e., the people of the Central 
Powers — to the penal power of the Entente without any 
restriction, without any reserve, without any mitigation, 
while they let the main culprits, the sovereigns, go 
entirely unpunished. This double injustice which they 
arrived at proves best the fallacy of their basic con- 
tentions. 

LEGALITY AND LEGITIMACY 

It is peculiar to see Americans champion legality and 
legitimacy. Americans least of all, in the case of 
William II, ought to have referred to the laws and the 
irresponsibility of sovereigns, which is established by 
law in all nations. These laws exist, to be sure; but, 
in case of necessity, nations disregard these laws and, 
with regard to their own guilty sovereigns, practice a 
sort of primitive justice, legally not constituted, by 
deposing them or even punishing them with death. The 
whole right of insurrection or revolution has for cen- 
turies been based upon the laws of nature — i. e., the 
legal conscience and conviction of nations. The Amer- 
ican Declaration of Independence, of which every Amer- 
ican should be mindful in this connection, in its famous 
introduction, refers to "the laws of nature and of 
nature's God," to the "unalienable rights" with which 
men "are endowed by their Creator," among which 
are "life, liberty, and the pursuit of happiness," and 
then, in a series of paragraphs, in the manner of a 
legal judgment, enumerates all injustices committed by 
George III, the then reigning King of England, against 
the thirteen North American colonies. None of these 
actions of George III violated the then valid laws and 
the English Constitution. Wherever the latter ordered 
it, he, as the Declaration of Independence does not fail 
to mention, acted with the express consent of the legally 
competent English Parliament, or whenever he vetoed 
the resolutions of the colonies he merely practiced his 
prerogative — i. e., his right. 

He, then, did not violate the existing laws, and 
although constitutionally he would not have been per- 
sonally responsible for any violation of laws, but perhaps 
only his secretaries, the thirteen colonies presumed to 
consider themselves absolved from all. allegiance to the 
British crown on account of those official acts, which 
were correct according to the statute law, and to declare 
that they were "of right" "free and independent States." 
If the thirteen colonies could have arrested George III 
in person, they certainly would have begun a formal 
lawsuit against him, as the English had done before 
them with Charles I, and the French shortly after them, 
and under the influence of the doctrines of their Declara- 
tion of Independence, with Louis XVI. The Americans 
did not have the king in their power, and therefore 
proceeded against him like a legally constituted court 
against an absent criminal. They condemned him in 
contumacy — that is, legally spoken, in the sense of the 
Declaration of Independence. The classical "historian 
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of the Americans, Bancroft, justly says of it : "The rights 
which it proclaims are older than all human institutions 
and descend from eternal justice, which existed prior to 
the state" — and the laws, we add in explanation. 

WILLIAM II AND GEORGE III 

If the American delegates of the Entente commission 
were right in their decision, then the American nation, 
for the same and still stranger reasons than William II, 
ought to acquit George III of England subsequently, of 
all responsibility, ought to revoke the Declaration of 
Independence, to dissolve the Union, and to restore the 
dominion over the former thirteen colonies in North 
America to the House of Hanover. 

For the case of William II (and his fellow-culprits) 
is much simpler than the case of George III. William 
II was not to be judged, like George III, by his own 
subjects in his country, the laws of which, just like 
those of England, are opposed to such a procedure, but 
by a society of foreign nations that were still living to- 
gether in a "legal vacuum." No law whatsoever stood 
in the way of an international judgment against William 
II. It could have been passed without further ado, 
according to primitive justice, which has been the be- 
ginning of any arrangement of national intercourse of 
men and also is the indispensable beginning of any 
order of the supernational intercourse of nations, quite 
in the sense of those human rights which have been 
violated by the authors of the World War a thousandfold 
more grievously than by the injustices of George III 
against the thirteen American colonies. 

An improvised international law court, an improvised 
responsibility law, if created in accordance with the 
present human sense of justice, would have been com- 
petent and adapted to judge William II. No one could 
have seen an injustice per se in this lawless and illegal 
procedure, least of all the subjects of William II, who 
deprived him, his house, and twenty-one other German 
sovereign and princely houses, of all their sovereign 
rights and titles in open contradiction to their solemnly 
sworn constitutions and merely upon the basis of primi- 
tive justice, by legally, not competent— nay, by legally 
not even existing — courts, i. e., the revolutionary na- 
tional assemblies. 

This would have been a great step forward to the 
lawful organization of the world, the international union ; 
perhaps too great a one. The unrest which seized the 
world when the powers of the Entente began to attack 
William II, the pacification which has taken place since 
they silently have given up his prosecution (and that 
of his fellow-culprits) prove that the human sense of 
justice, which is the source of primitive justice, demands 
that these war criminals, just like those who preceded 
them in ages past, should remain unpunished. It does 
not prove anything against their fundamental responsi- 
bility ; for even primitive justice — i. e., the sense of 
justice — just like the positive criminal law, whose ultima 
ratio the former indeed is, knows an abolition ; and if 
today William II and his accomplices, after all, remain 
unpunished, then this must not be interpreted as any- 
thing else but an abolition of the imminent international 
legal proceedings. It must, however, not be considered 
a license for future war-instigators. Even the allusion 
to international legal proceedings means a progress; it 



is a sign of the new spirit, hostile to war, of the nations, 
who for the first time in the history of the wortd have 
conceived the idea that instigators of war deserve to 
be judged, like criminals, by international courts, even 
though they decided to show mercy in the first case, 
since the idea had been conceived ex post facto. 

METHODS OF THE PAST 

The nations, including the United States, owe their 
national liberty, peace, and order to the illegal national 
proceedings against kings which have been conducted 
on account of far less serious political — i. e., national — 
crimes, on the basis of primitive justice. Constitutional 
monarchies and republics have resulted from these pro- 
ceedings against kings. Similarly, international pro- 
ceedings against kings, or, rather, against sovereigns, 
will introduce the birth of an international legal arrange- 
ment which shall safeguard the nations against the 
violation of their human rights to life, liberty, and 
happiness by the universal murder and the universal 
misery of a war. 

Yet it must not come to any such proceedings ; it must 
not come to any more wars, after this terrible disaster 
of the World War. They must be prevented. It is 
not the question now to bring the former emperor and 
his accomplices into a law court, else we should have 
begun to speak pendente lite; but to protect humanity 
from a repetition of such a crime, as far as can be done 
by legal means. In order to do this it was necessary, 
as has been tried here, to explain the legal side of the 
case and to assert that even though William II be spared, 
he has no right to be ; and in order to do this it is neces- 
sary that forever after the conviction of civilized 
humanity be expressed clearly and impressively, so 
that in the future every sovereign who begins a war 
and every one who helps him to do so, in spite of all the 
liberties granted him by his national legislature for the 
conduct of the war, will come under international juris- 
diction and will be judged a criminal, as in former times 
the sovereigns who in their national governments had 
violated the unwritten rights of their subjects. 

PUNISHMENT IN FUTURE 

This legal opinion, which surely is shared today by 
the vast majority of civilized men, should be spread 
loudly and distinctly throughout the whole world for 
the future guidance of all sovereigns and their assist- 
ants. All friends of peace, no matter whether they are 
known under this name or any other, no matter whether 
they are great or little, no matter whether they belong 
to this or the other side of the former parties of the 
World War, should raise their voices, in order to exalt 
this tenet to a dogma of international law, of the un- 
written primitive justice, so that the idea of an inter- 
national justice, the rudiments of which have made 
themselves felt in the World War, may not be nipped in 
the bud, but cultivated and developed, so that some 
day it may be carried out in such perfect forms and 
with such reliable guarantees as national justice is today. 

Wars, perhaps, will not stop on account of it, just as 
crimes have not stopped since and because there has 
been a penal code; but they will become rarer and 
smaller ; and that will be a great blessing. 



